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  BY-LAWS 

 

FOR THE 

 

DETROIT WATER AND SEWERAGE DEPARTMENT 

 

BOARD OF WATER COMMISSIONERS 

 

 

Preamble: The Charter of the City of Detroit creates a Board of Water Commissioners 

(Board), which shall have charge of the Water and Sewerage Department. The 

Commission is comprised of a seven member Board who is appointed by and serves at the 

pleasure of the Mayor. Under the direction of the Board, the Detroit Water and Sewerage 

Department (Department), an enterprise agency, shall supply water, drainage, and 

sewerage services within and outside of the City of Detroit. 

 

ARTICLE I 

General Powers and Duties 

 

Section 1.  The Board shall have the authority to: enter into such contracts, to make such 

purchases of goods and services, to obtain financing, and to hire, maintain and develop 

human resources as it shall deem necessary in order to conduct the business of the 

Department; construct such administrative rules, policies and procedures as shall be 

necessary to conduct its business; periodically establish equitable rates to be paid: (a) by the 

owner or occupant of each property using water, drainage, or sewerage services, and (b) 

by any person, municipality, or public or private entity making a wholesale purchase of 

water, drainage or sewerage services from the city of Detroit; unless otherwise provided 

by contract, the unpaid charges for water, drainage and sewerage services with interest 

shall be a lien of the city upon the real property using or receiving them; make all 

necessary adjustments in the collection of water, drainage or sewerage charges. The Board 

has the authority to establish rates by practice, policy and ordinance. The Board shall 

appoint, with the approval of the Mayor, a Director and a Deputy Director for the 

department, who shall serve at the pleasure of the Board, subject to Article XVIII of these 

By-Laws. 

 

ARTICLE II 

Principal Address 

 

Section 1.  The principal address of the Board of Water Commissioners shall be 735 

Randolph, Detroit, Michigan 48226. 
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ARTICLE III 

Appointment, Qualifications, Compensation and Tenure 

 

Section 1.  The members of the Board shall be appointed by the Mayor of the City of 

Detroit. The term of membership on the Board is four years or until replaced. Not more 

than two members' terms shall expire each year. 

 

Section 2.  The Board shall have seven members. 

 

Section 3.  At least four members of the Board must be residents of Detroit. 

 

Section 4.  A member must be a citizen of the United States, a resident of Michigan and 

shall have at least seven years experience in a regulated industry, a utility, engineering, 

finance or law. 

 

Section 5.  Members of the Board shall be compensated at a rate of $10,000.00 per year 

plus $250.00 per meeting, not to exceed $20,000.00 in total.  The Board may adjust this 

compensation with the consent of the Mayor, the Wayne County Executive, the Oakland 

County Water Resources Commissioner and the Macomb County Public Works 

Commissioner. 

 

Section 6.  Any vacancy in office shall be filled by the Mayor for the remainder of the 

un-expired term. 

 

ARTICLE IV 

Officers 

 

Section 1.  The officers of the Board shall be the Chair and Vice Chair who shall be elected 

at the annual meeting of the Board and shall hold office for one year or until their 

successors are duly elected at the annual meeting. 

 

Section 2.  The Commissioners, in their discretion, may appoint additional officers and 

committees of the Board as deemed necessary and prescribe their duties. 

 

ARTICLE V 

Chair 

 

Section 1.  The Chair shall preside at all meetings of the members of the Board when 

present, at which meetings the Chair shall have a right to vote, and shall perform all the 

duties commonly incident to the office, and such other duties as these By-Laws of the 

Board shall designate. The Chair shall also be responsible for the business affairs of the 

DWSD. The Chair may sign any deeds, mortgages, bonds, contracts or other documents 

that the Board has authorized to be executed. 
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Section 2.  As of the date of adoption of these Amended By-Laws, the Department is 

under the jurisdiction of the United States District Court for the Eastern District of 

Michigan, Case No. 77-77100, United States v City of Detroit et al.  Pursuant to the 

Order dated November 4, 2011 and to facilitate prompt implementation of the Order, 

until the Plan of Action referenced in the Order has been fully implemented, or until the 

case has been dismissed, the Board member that was elected by the Board to serve on the 

court-ordered “Root Cause Committee” shall serve as interim Chair of the Board.  

 

ARTICLE VI 

Vice Chair 

 

Section 1.  In the absence or disability of the Chair, or in the event of his/her inability to 

act, the Vice Chair shall perform all the duties of the Chair.  He/She may have such other 

duties as designated in these By-Laws.  

 

ARTICLE VII 

Staffing 

 

Section 1.  The staffing of the Board shall be as the Board shall prescribe.  The Board 

shall have up to three staff members who may be retained on as as-needed basis.  One 

staff member shall be an attorney, one shall have expertise in finance and one shall have 

expertise in engineering, water operations or wastewater operations.  The Board may 

appoint additional staff members.  Appointment of Board staff members shall require five 

votes of the Board members. 

 

Section 2.  The Director may reallocate such Board resources (duties and 

responsibilities) when, in his or her opinion, a critical need exists, but should he/she 

do so, he/she shall provide a full report citing the reasons and the steps taken at the next 

meeting of the Board. 

 

Section 3.  The Director shall be the administrative head of all activities of the 

Department under the policy guidance and governance of the Board and shall have 

such other duties as the Commissioners may from time to time prescribe. He/She shall 

keep the Board fully informed at all times as to the status of Department activities. 

 

ARTICLE VIII 

Board Secretary 

 

Section 1.  The Board shall appoint a Board Secretary assigned to the Director. 

 

Section 2.  The Secretary shall prepare and distribute the Board package and meeting 

agenda. 

 

Section 3.  The Secretary shall be present at all meetings of the Board and shall keep an 

accurate record of the minutes of the proceedings of such meetings. The records shall be 

open at all reasonable times to the inspection of any Commissioner. 
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Section 4.  The Secretary shall see that all notices are duly given in accordance with 

the provisions of the By-Laws and/or as required by law. 

 

Section 5.  The Board Secretary shall call the roll at each Board meeting and record 

the names of the Commissioners absent from the meeting. 

 

Section 6.  The Secretary shall, at the request of any absent member, enter upon the 

records of any special meeting the approval or disapproval of such member on any action 

taken at such meeting. 

 

Section 7.  In the absence of the Board Secretary at any meeting, a Secretary pro tem may 

be assigned, who shall record the proceedings of such meeting. 

 

Section 8.  The Board Secretary shall keep a record of the registered address of each 

Board member. 

 

Section 9.  The Board Secretary shall perform such other duties and have such other 

powers as shall be prescribed by the Board, these By-Laws or by law. 

 

ARTICLE IX 

Duties of Commissioners 

 

Section 1.  The Commissioners shall prepare for Board discussions by reviewing the 

materials sent out prior to the meeting. 

 

Section 2.  The Commissioners shall be the governing body of the utility.  

 

Section 3.  The Commissioners shall attend and participate in the Board 

meetings. 

 

Section 4.  The Commissioners shall support Departmental events through personal 

attendance. 

 

Section 5.  The Commissioners shall represent the Department and its programs in the 

constituent communities in accordance with Board policies. 

 

ARTICLE X 

Meetings 

 

Section 1.  The Board shall hold meetings regularly, and shall designate a time and 

place for such meetings. It shall adopt its own rules of procedure and shall keep records 

of its proceedings. All records of meetings of the Board shall be public in accordance 

with the Michigan Public Act No. 267 of 1976. 
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Section 2.  The annual meeting of the Board for the election of officers of the Board and 

the transaction of other business shall be held during the month of June at the principal 

office of the Board in Detroit, Michigan, or at such other place and time as the Board may 

determine. In the event the annual meeting is not held, a special meeting in lieu of the 

annual meeting may be called in the same manner as provided for special meetings of the 

Board. 

 

Section 3.  Regular meetings of the Board shall be held at its principal office in Detroit, 

Michigan, or at such other place and time as the Board may determine. 

 

Section 4.  Special meetings of the Board and any change in the date of a regular meeting 

may be called for by the President or any four Commissioners by giving notice of the 

time and place of such meeting and the object for which it is called, in the manner 

provided by these By-Laws, the Charter of the City of Detroit and the Open Meetings 

Act for giving notice of Board meetings. 

 

Section 5.  Notice of all meetings of the Board, other than regular meetings, shall be sent 

by the Board Secretary, or other person authorized to give the same by these By-Laws, by 

mail or by hand to each Commissioner at his or her registered address, at least three 

calendar days prior to the date of the meeting. An affidavit of such mailing or delivery 

made by the Secretary or other duly authorized person, with a copy of the notice attached, 

shall be sufficient proof of such notice.  

 

Section 6.  At any meeting of the Board, four or more members of the Board present shall 

constitute a quorum for the transaction of business. A less number may adjourn any 

meeting from time to time and the meeting may be held as adjourned without notice. 

 

Section 7.  When a quorum is present, a majority of the Commissioners present at such 

meeting shall decide any question brought before such meeting, unless otherwise provided 

by law or by these By-Laws. 

 

Section 8.  Five votes shall be required to approve rates, the capital improvement 

program and contracts for Board staff members. 

 

Section 9.  Not withstanding the notice requirements, the Board may meet in 

emergency session as permitted under Michigan Public Act No. 267 of 1976. 

 

Section 10.  The Board may hold closed or executive sessions pursuant to the 

provisions of Michigan Public Act No. 267 of 1976. 

 

ARTICLE XI 

Committees 

 

Section 1.  The Board shall appoint such committees as it may deem expedient for the 

purposes of conducting Board business. 
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ARTICLE XII 

Records and Reports 

 

Section 1.  Prior to the filing with the municipal officers of the detailed annual report, and 

as much more often as the Board may prescribe, there shall be made a full and detailed 

examination of the financial affairs of the Department and the methods employed in 

conducting its business affairs, and for this purpose the Commissioners shall meet 

annually with the city's auditor, who shall make a full and detailed examination of the 

books, vouchers, and other papers relating to the financial affairs of the Department, as well 

as the method employed by the Department in conducting its business affairs. 

 

Section 2.  The Auditor's report shall be incorporated in the annual report filed by the 

Board with the municipal officers and shall be printed for distribution to any interested 

person. 

 

Section 3.  The Auditor's report shall be incorporated in the annual report filed by the 

Board with the City of Detroit. 

 

ARTICLE XIII 

Conflicts of Interest 

 

Section 1.  The provisions of this Section shall be consistent with the provisions of the 

Detroit City Code. 

 

Article XIV 

Amendments 

 

Section 1.  These By-Laws may be amended or repealed at any meeting of the Board by a 

vote of at least four Commissioners, provided that in the notice of such a meeting a notice 

of such intended alteration, amendment or repeal be given. 

 

Section 2.  No such amendment or repeal shall be passed until it has been read at two 

separate meetings of the Board. 

 

Section 3.  No amendment to these By-Laws may alter the number of Commissioners, 

through an increase or decrease, as such number is provided by City Charter. 

 

Article XV 

Governance 

 

Section 1.  The Board shall be governed by the Charter of the City of Detroit (subject to the 

Order dated November 4, 2011 referenced in Article XVIII of these By-Laws), applicable 

laws, these By-Laws and any such rules that are developed by the Board. The rules of 

Parliamentary procedure comprised in the then current version of 'Robert’s Rules of 

Order Newly Revised', by Henry M. Robert III, shall also govern the Board in all cases 

where the rules of the Board of Water Commissioners are not applicable. 
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Article XVI 

Indemnification 

 

Section 1.  The Department shall indemnify and save harmless any person who may serve 

or who has served at any time as a member of the Board or as an officer or administrator 

of the utility, or which Commissioner, officer or administrator is or was serving as a 

director, officer, commissioner, employee, partner, fiduciary or agent of another 

corporation, partnership, joint venture, trust, pension, employee benefit plan or other entity, 

and the respective heirs, executors, administrators, and assigns of said person against any 

and all expense (including but not limited to attorneys' fees, amounts paid upon judgments, 

and amounts paid in settlement before or after any litigation is commenced) actually 

and necessarily incurred by said person in connection with the defense or settlement of 

any claim, action, suit or proceeding in which said person is made a part or is threatened to 

become a party or which may be asserted against said person, by reason of serving in such 

capacity, if said person acted in good faith, and in a manner reasonably believed to be in, or 

not opposed to, the best interest of the City of Detroit, and with respect to any criminal 

action or proceeding, had no reasonable cause to believe such conduct to be unlawful. An 

officer or administrator shall include only those persons who have been appointed by the 

Mayor, the Board, or individually appointed to positions by the Director and approved by 

the Board. Said indemnification shall be in addition to any other rights to which the person 

indemnified may be entitled under any law, statute, agreement or otherwise. 

 

ARTICLE XVII 

Public Participation at Board Meetings 

 

Section 1.  There shall be a public comment period at each meeting of the Board.  The 

public comment period shall be at the start of the meeting unless the Board designates 

another time. 

 

Section 2.  During the public comment period any person attending the meeting may 

address the Board on any matter within the Board’s jurisdiction.  Speakers shall not 

address matters not related to the Department. 

 

Section 3.  Speakers shall identify themselves to the Board.  Each speaker shall be limited 

to three minutes, unless the Chair permits a longer statement. 

 

Section 4.  Speakers shall not make personal attacks on other persons.  The Chair may 

stop speakers from making personal attacks and may terminate such attacks.  

 

Section 5.  The Board may order the expulsion from the meeting of a person who is 

disruptive or commits a breach of the peace. 

 

Section 6.  Any person may submit a written statement in addition to or in place of a 

verbal statement. 
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Section 7.  If a group or organization wishes to make a statement, the Chair may request 

that the group or organization designate a spokesperson to speak on behalf of the group 

or organization. 

 

ARTICLE XVIII 

Federal Court Orders 

 

Section 1.  The Department is currently under the jurisdiction of the United States 

District Court for the Eastern District of Michigan, Case No. 77-77100, United States v 

City of Detroit et al.  The Court entered a Stipulated Order dated February 11, 2011 and 

an Order dated April 29, 2011, which affect the governance of the Department.  The 

Court entered an Order dated November 4, 2011, which affects the authority granted to 

the Board and the pertinent parts of which are set forth in Sections 2 through 6 below.  

The orders referenced in this Section 1 are attached as exhibits and are incorporated by 

reference into these By-Laws. 

 

Section 2.  The Board shall have sole authority for setting and approving wholesale water 

and sewerage rates.  The Board shall have authority to set and approve retail water and 

sewerage rates, subject to the approval of the City Council. 

 

Section 3.  In addition to all powers currently vested in the Department pursuant to the 

City of Detroit Charter, City Ordinances, State Law, and these By-Laws, the Department, 

acting through its Director upon authorization by the Board, shall have final authority to 

approve the following types of documents without any further approvals from other 

departments, boards, agencies, or offices of the City of Detroit: legal settlements and 

claims paid by the Department; collective bargaining agreements for employees of the 

Department; terms and conditions of employment for employees of the Department; the 

budget for the Department, subject to approval of rates as set forth in Section 2 above; 

wage scales for Department employees, subject to City Council’s veto rights as set forth 

in the Order dated November 4, 2011; and those procurements not covered by the 

Board’s and the City Council’s approval outlined in the Procurement Policy dated 

November 2, 2011 and adopted by the Court in its Order dated November 4, 2011. 

 

Section 4.  The recruitment of a Director shall require the establishment of a Director 

search committee that shall include representation from the Mayor’s office, a member of 

the Board selected by the Board and who is not a resident of Detroit, and a member of the 

City Council appointed by its President.  The process for appointing a Director shall 

remain as stated in Article I of these By-Laws.  The removal of the Director shall require 

either five votes by the Board, or a two-thirds vote of the City Council and the approval 

of the Mayor. 
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Section 5.  The Board’s approval shall be sought for the following types of procurements: 

personal services contracts that exceed $50,000.00; goods or commodities contracts that 

exceed $100,000.00; professional services contracts that exceed $250,000.00; 

construction contracts that exceed $500,000.00; and the sale of land or equipment 

contracts that exceed $500,000.00, pursuant to a written appraisal from a licensed 

appraiser.  Procurement and award of contracts shall be governed by the Detroit Water 

and Sewerage Department Procurement Policy that is incorporated into the Federal 

Court’s Order of November 4, 2011, which is attached and incorporated into these By-

Laws. 

 

Section 6.  The Board shall review all bid protests and shall do so in an expeditious 

manner.  The Board shall vote to either accept or reject the bid protest within fourteen 

days of the date upon which the protest was filed. 

 

 

 

Adopted by the Board of Water Commissioners on April 23, 1997. 

 

Amended by the Board of Water Commissioners on May 18, 2010 with the addition of 

Article XVII. 

 

Amended by the Board of Water Commissioners on July 27, 2011 with amendments to 

Article III, Sections 1, 4 and 5; Article VII, Sections 1 and 2; Article X, Sections 5, 8, 9 

and 10; and the addition of Article XVIII.  

 

Amended by the Board of Water Commissioners on January 25, 2012 with amendments 

to Article I, Section 1; Article V, Section 2; Article XV, Section 1; and Article XVIII, 

Sections 1 through 6. 
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

United States of America,

Plaintiff,

v. Honorable Sean F. Cox

City of Detroit, et al., Case No. 77-71100

Defendants.
_____________________________/

ORDER

The United States Environmental Protection Agency (“EPA”) initiated this action in

1977 against the City of Detroit (“the City”) and the Detroit Water and Sewerage Department

(the “DWSD”), alleging violations of the Clean Water Act, 33 U.S.C. § 1251 et seq. (“the Clean

Water Act”).  The violations, which are undisputed, involve the DWSD’s wastewater treatment

plant (“WWTP”) and its National Pollutant Discharge Elimination System (“NPDES”) permit. 

As set forth in this Court’s September 9, 2010 Opinion & Order (Docket Entry No.

2397):

 For the more than 34 years during which this action has been pending, the

City and the DWSD have remained in a recurring cycle wherein the DWSD is

cited for serious violations of its NPDES permit, the City and the DWSD agree to

a detailed remedial plan aimed at compliance, but the DWSD is unable to follow

the plan and is again cited for the same or similar violations.  Although this Court

has taken various measures, designed to eliminate the various impediments to

compliance that have been identified by experts and acknowledged by the City,

those measures have proven inadequate to achieve sustained compliance. 

(Id. at 1). 

In September 2009, the DWSD was again unable to maintain compliance with its NPDES
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permit and was again cited for violations by the Michigan Department of Environmental Quality

(“DEQ”).  In January of 2010, Detroit Mayor Dave Bing appointed a Chief Operating Officer

who assumed the position of acting Director of the DWSD.  Thereafter, the City worked with the

DEQ to develop another plan for compliance and worked with Oakland County, Wayne County

and Macomb County to resolve longstanding issues regarding the DWSD.

On July 8, 2011, the City and the DEQ entered into an Administrative Consent Order

(“the ACO”), aimed at achieving long-term compliance with the DWSD’s NPDES permit and

the Clean Water Act.  After the ACO was executed, the City filed a motion asking the Court to

order that the requirements set forth in the ACO are substituted for the requirements of the

Second Amended Consent Judgment, find that the DWSD has made substantial progress toward

achieving full compliance with its NPDES permit and the Clean Water Act, and dismiss this

case.

As explained in detail in this Court’s September 9, 2010 Opinion & Order, this Court

denied that motion.  In doing so, this Court noted that after executing the ACO on July 8, 2011,

the DWSD self-reported serious violations of its NPDES permit to the DEQ.  Thus, the City had

not established that the DWSD has achieved even short-term compliance with the ACO and the

Clean Water Act.  In addition, this Court concluded that the extensive record in this case

establishes that, unless more fundamental corrective measures are taken to address the

institutional and bureaucratic barriers to compliance, sustained compliance with the Clean Water

Act and the ACO will simply not occur.   This Court further explained:

Although the City has had ample opportunity to propose solutions to the

root causes of noncompliance that were identified early on in this case, to date, it

2
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has not proposed or implemented a plan that has sufficiently addressed those root

causes.  

To be fair, the City has been constrained in the measures it has proposed

or implemented to date because the City is bound by various provisions of the

City’s Charter and ordinances, and by existing contracts, that prevent the City

from making fundamental changes in the identified problem areas.  This Court,

however, has broad equitable power to order any relief necessary to achieve

compliance with the Clean Water Act and this Court is not constrained by the

provisions of the City’s Charter or ordinances.  Nevertheless, this Court is

mindful that remedies that override state or local law should be narrowly tailored

and that, to the extent possible, local officials should at least have the opportunity

to devise their own solutions to remedy a violation of federal law.

(Id. at 2).

Accordingly, this Court ordered the Mayor of the City of Detroit (and/or his designee),

the City Council President and President Pro Tem, and a current member of the Board of Water

Commissioners (“BOWC”) (to be chosen by the BOWC) to meet and confer and, within 60 days

of the date of this order, propose a plan that addresses the root causes of non-compliance that are

discussed in this Opinion & Order.  (Id. at 44).  The Court directed that, in making such

recommendations to the Court, these individuals shall not be constrained by any local Charter or

ordinance provisions or by the provisions of any existing contracts.  Finally, the Court cautioned

that “[i]f the local officials fail to devise and propose a workable solution to remedy the

underlying causes of the recurrent violations of the Clean Water Act in this case, this Court will

order a more intrusive remedy on its own.”  (Id. at 43).

Following this Court’s September 9, 2010 Opinion & Order, the above individuals have

been meeting and conferring in order to devise and propose a workable solution to remedy the

underlying root causes of noncompliance (“the Root Cause Committee”).   On November 2,

3
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2011, the Root Cause Committee submitted a written proposed “Plan of Action” to the Special

Master in this action, which the Special Master then submitted to the Court on that same date. 

(Docket Entry No. 2409).

I. The Court Adopts The Plan Proposed By The Root Cause Committee.

Having studied the Plan of Action proposed by the Root Cause Committee, the Court

concludes that the Plan of Action adequately addresses the majority of the root causes of non-

compliance that are outlined in this Court’s September 9, 2011 Opinion & Order.  As such, the

Court ADOPTS the Plan of Action proposed by the Root Cause Committee (Ex. A to this

Order), which includes a DWSD Procurement Policy (Ex. B to this Order), and ORDERS that

the Plan of Action shall be implemented in order to remedy the recurring violations of the Clean

Water Act in this case.  

As the Committee noted in the Plan of Action, the changes being ordered do not

restructure the DWSD as a separate entity.  The DWSD, and all of the assets of the DWSD,

shall remain a department of the City of Detroit.

II. The Court Concludes That The Plan Does Not Adequately Address CBA Issues And

Orders Additional Relief Necessary For The DWSD To Achieve Short-Term And

Long-Term Compliance.

DWSD employees are members of 20 different collective bargaining units, each of which

has its own collective bargaining agreement (“CBA”) that expires on June 30, 2012.  (See

Docket Entry No. 2409, Ex. C, Appx. 12).  The Root Cause Committee reviewed the record in

this case, and consulted with several outside sources, and concluded that “[i]t is evident from the

various historical reports, and current conditions, that certain CBA provisions and work rules

have limited DWSD from maintaining long-term environmental compliance.”  (Plan of Action at
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3).  The Root Cause Committee agreed that certain changes to existing CBAs need to occur. 

Despite earnest efforts of all members, however, the Committee could not agree on how to

achieve the necessary changes. 

Based on the record in this case, the Court concludes that certain CBA provisions and

work rules are impeding the DWSD from achieving and maintaining both short-term and long-

term compliance with its NPDES permit and the Clean Water Act.  Given that the Committee

was unable to agree on a proposed solution for remedying these impediments to compliance, this

Court shall order its own remedy.

As the Root Cause Committee recognized, this Court may elect from several potential

options in ordering a remedy to these impediments to compliance, including: 

(i) the approach provided in State legislation for emergency managers that would

terminate all collective bargaining agreements; (ii) suspension of the duty to

bargain for 5 years as provided in certain State emergency laws; (iii) establishing

a regional authority as a new employer for DWSD employees; (iv) terminating

the workforce so DWSD would start with a blank slate; (v) outsourcing plant

operations so corporate representations or warranties of compliance could be

enforced; and (vi) ordering that negotiations take place to address the various

identified problems.

(Plan of Action at 3).  The Court has carefully considered all options and concludes that the least

intrusive means of effectively remedying these impediments to compliance is to: 1) keep all

current CBAs that cover DWSD employees in force, but strike and enjoin those current CBA

provisions or work rules that threaten short-term compliance; and 2) Order that, in the future, the

DWSD shall negotiate and sign its own CBAs that cover only DWSD employees, and prohibit

future DWSD CBAs from containing certain provisions that threaten long-term compliance.

Specifically, the Court hereby ORDERS that:
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1. The Director of the DWSD, with the input and advice of union leadership,

shall develop a DWSD employee training program, a DWSD employee

assessment program, and a DWSD apprenticeship training program.

2. Any City of Detroit Executive Orders imposing furlough days upon City

employees shall not apply to DWSD employees.

3. The DWSD shall act on behalf of the City of Detroit to have its own

CBAs that cover DWSD employees (“DWSD CBAs”).  DWSD CBAs

shall not include employees of any other City of Detroit departments.  The

Director of the DWSD shall have final authority to approve CBAs for

employees of the DWSD.

4. The Court hereby strikes and enjoins any provisions in current CBAs that

allow an employee from outside the DWSD to transfer (“bump”) into the

DWSD based on seniority.  Future DWSD CBAs shall adopt a seniority

system for the DWSD that does not provide for transfer rights across City

of Detroit Departments (ie., does not provide for “bumping rights” across

city departments).

5. DWSD management must be able to explore all available means and

methods to achieve compliance with its NPDES permit and the Clean

Water Act.  DWSD CBAs shall not prohibit subcontracting or outsourcing

and the Court hereby strikes and enjoins any provisions in current CBAs

that prohibit the DWSD from subcontracting or outsourcing.  

6. DWSD CBAs shall provide that excused hours from DWSD work for

union activities are limited to attending grievance hearings and union

negotiations, with prior notification to DWSD management.  The Court

strikes and enjoins any current CBA provisions to the contrary. 

7. DWSD CBAs shall include a three-year time period pertaining to

discipline actions. 

8. The Director of the DWSD shall perform a review of the current employee

classifications at the DWSD and reduce the number of DWSD employee

classifications to increase workforce flexibility.  Future DWSD CBAs
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shall include those revised employee classifications.

9. DWSD CBAs shall provide that promotions in the DWSD shall be at the

discretion of management and based upon skill, knowledge, and ability,

and then taking seniority into account.  The Court strikes and enjoins and

current CBA provisions to the contrary. 

10. Past practices on operational issues shall not limit operational changes

initiated by management with respect to DWSD CBAs.

11. The Court strikes and enjoins any provisions in existing CBAs that

prevent DWSD management from assigning overtime work to employees

most capable of performing the necessary work within a classification, at

the discretion of management.  DWSD CBAs shall provide that

management has the discretion to assign overtime work to employees

most capable of performing the necessary work within a classification, at

the discretion of management.

12. Any existing work rules, written or unwritten, or past practices that are

contrary to these changes are hereby terminated.

13. The Court enjoins the Wayne County Circuit Court and the Michigan

Employment Relations Commission from exercising jurisdiction over

disputes arising from the changes ordered by this Court.  The Court also

enjoins the unions from filing any grievances, unfair labor practices, or

arbitration demands over disputes arising from the changes ordered by this

Court.

III. The Court Orders Further Study Regarding Concepts And Issues That Are Not

Fully Developed At This Time.

In a section of the Plan of Action titled “Additional Considerations” (Plan of Action at 6),

the Root Cause Committee discussed the concepts of: 1) an “Efficient Compliance Payment;”

and 2) a Payment in Lieu of Taxes arrangement.  The Plan of Action also notes that the

implementation of the Plan of Action may result in a reduction in chargeback revenues to the
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City of Detroit from the DWSD that will need to be addressed during the transition period.  The

Committee stated that while it “believes these concepts are all important and that some

combination of these concepts is critical to the long-term viability of this Plan, the Committee

was unable to achieve consensus on a recommended path due to the complexity of the concepts

under consideration and the amount of research required to complete this task in the time

available.”  (Id.).

The Court ORDERS the Root Cause Committee to continue to meet and confer, and to

gather necessary financial records, in order to make specific recommendations regarding how the

reduction in chargeback issue should be addressed during the transition period.  Within 60 days

of this Order (by January 4, 2012), the Root Cause Committee shall submit a written supplement

to the Plan of Action to the Special Master regarding that issue and recommendations regarding

same.

The Court further ORDERS that the Root Cause Committee shall continue to meet and

confer in order to further study the concepts of an “Efficient Compliance Payment” and/or a

Payment in Lieu of Taxes arrangement.  Within 90 days of this Order (by February 4, 2012), the

Root Cause Committee may submit a written supplement to the Plan of Action to the Special

Master regarding those concepts and any recommendations regarding same.

IV. The Court Orders Implementation Of The Adopted Plan Of Action And The

Additional Relief Ordered By This Court.

The Court hereby ORDERS the following with respect to implementation of the Plan of

Action, and the additional relief ordered by this Court:

1. Implementation of the Plan of Action shall be the responsibility of the

Mayor of the City of Detroit (or his designee) until such time as a

8
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permanent Director of the DWSD has been hired.  Once a new Director of

the DWSD has been hired, that new Director shall assume primary

responsibility for implementing this Order and shall join the Root Cause

Committee.

2. Until the Plan of Action has been fully implemented, or this case has been

dismissed, the Root Cause Committee shall meet at least once per month,

at which time the individual vested with primary responsibility for

implementing the Plan of Action shall apprise the Root Cause Committee

of the status of the implementation.

3. In order to facilitate prompt implementation, until the Plan of Action has

been fully implemented, or this case has been dismissed, the BOWC

member that was chosen by the BOWC to serve on the Root Cause

Committee shall serve as interim Chair of the BOWC.

4. The BOWC shall amend its by-laws within 60 days of this Order (by

January 4, 2012), to make them consistent with the adopted Plan of Action

and this Order.

5. Within 6 months from the date of this Order (by May 4, 2012), the

Director of DWSD shall prepare a written Report of Compliance with the

ACO that identifies any current or anticipated barriers to long-term

compliance with the ACO and the Clean Water Act (“the Director’s

Report of Compliance”).  The Director of the DWSD shall include within

that report any additional recommendations or changes that are necessary

to achieve long-term compliance.

6. The Director’s Compliance Report shall be provided to the BOWC, the

Mayor of the City of Detroit, the Detroit City Council, the DEQ, and the

Special Master.  The Director’s Compliance Report shall request any

comments, suggestions, or recommendations from the BOWC, the Mayor

of the City of Detroit, the Detroit City Council, and the DEQ within 30

days.

7. To provide adequate time for review and consideration of the comments,

suggestions, and recommendations made, and to allow an opportunity to
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make necessary changes, the Director of the DWSD shall submit, to the

Special Master, a final report to the Court on the status of compliance with

the ACO, any remaining barriers to long-term compliance, together with

proposed solutions, within 90 days of submission of the initial Director’s

Report of Compliance.

8. After receiving the final Director’s Report of Compliance, the Court will

determine whether it shall modify or amend this Order.  If the Court

determines that this Order needs to be amended, the amended order will be

issued within 30 days after the Courts receipt of the final Director’s

Report of Compliance.

9. Thereafter, the DWSD may file a motion seeking to dismiss this case if it

believes there has been substantial compliance with this Order (and any

amendment of this order) and the July 8, 2011 ACO.   

IT IS SO ORDERED.

S/Sean F. Cox                                              

Sean F. Cox

United States District Judge

Dated:  November 4, 2011

I hereby certify that a copy of the foregoing document was served upon counsel of record on

November 4, 2011, by electronic and/or ordinary mail.

S/Jennifer Hernandez                                  

Case Manager
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